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BIZ OWNERS EYE SAME-SEX MARRIAGE 

Experts: More Legal Challenges May Arise 
  
Posted: October 18, 2014 

By VIC BRADSHAW  

HARRISONBURG — Last week, not long after the U.S. Supreme Court rejected appeals from 
five states trying to salvage their bans on same-sex marriage, Jennifer Shirkey’s office phone 
started ringing. 

As an attorney at Lenhart Pettit who specializes in employee benefits law and estate planning, 
Shirkey said it’s not often that an event occurs that unexpectedly changes the way businesses 
apply employee benefits. But the court’s decision that cleared the way for same-sex marriages to 
be recognized in Virginia created one of those rare watershed moments in her field. 

“I got a lot of calls,” she said, “especially from my larger, institutional clients. ... This seems to 
have caused the biggest flurry of activity of anything in recent years.” 

The decisions affect only a small part of the population. The 2013 National Health Interview 
Survey determined that 96.6 percent of Americans self-identify as heterosexual. 

But for the percentage of people who declared that they are homosexual, the recognition of 
same-sex marriages in Virginia and other states opened the prospect of access to health insurance 
benefits and Family Medical Leave Act rights. 

Though same-sex marriage recognition might make a major difference for homosexual couples, 
Susan Grossman, president of the Shenandoah Valley chapter of the Society of Human Resource 
Management, said it shouldn’t require the creation of new procedures for businesses. 

Said Grossman: “It really doesn’t have any effect different from what any heterosexual married 
couple would have on a business.” 

Insurance Help 

Some companies, Shirkey said, already acknowledged same-sex couples and provided them the 
same benefits as opposite-sex pairs. Others, however, used a particular state’s definition of a 
marriage, and until Oct. 6 in Virginia, that was one man-one woman. 

Those clients were seeking her advice on how to proceed under the revised definition of a 
spouse. 

“Their questions were more along the lines of, ‘What does this mean? How do we respond to it? 
How do we roll this out to our employees?’” Shirkey said. “This affects all types of benefits 
previously available to spouses. Anything previously offered to opposite-sex spouses now has 



become available to same-sex spouses.” 

Health, dental, vision and life insurance terms all could be affected by the decision, she said, and 
it allows the stepchildren of a same-sex parent to be covered on a family plan, too. 

But Bob Roberts, a political science professor at James Madison University, said this might not 
apply to all couples. Some companies don’t allow spouses who work for a different company 
that offers insurance benefits to be covered on family plans. 

Making benefits available to same-sex spouses might not be as simple as it sounds. 

Shirkey said the Internal Revenue Service has rules about changing one’s coverage midyear. 
Most plans require a “qualifying event,” such as a marriage or the birth of a child, for a change to 
be made outside an open-enrollment period and whether premiums paid for the new family 
addition to be deducted before or after taxes. 

But this could present a problem for couples -and their stepchildren -if they previously wed in a 
state where same-sex marriage was legal. In such cases, the marriage isn’t new; the recognition 
of the marriage is. 

Shirkey said she thinks the protocol will be to allow existing same-sex couples to enroll in plans 
as though they just got married but admitted “we still don’t have direction on that.” 

One company apparently has determined a way to work around the conundrum, while another 
already had the situation covered for some couples. 

Steve Flora, broker manager for Blue Ridge Insurance Services in Harrisonburg, said Optima 
Health stated that it would have a special open-enrollment period from Nov. 1-30 for same-sex 
couples no matter when they got married. 

Anthem, he added, already insured “domestic partners,” which it defined as two people not 
disqualified from marrying because they were relatives who had lived together for at least 12 
months and were financially interdependent. 

Crisis Support 
 
Recognition of same-sex marriages also affects the interpretation of the Family Medical Leave 
Act. Same-sex spouses in Virginia who previously weren’t allowed unpaid, job-protected leave 
to care for a sick spouse or following the birth or adoption of a child are now eligible for that 
benefit. 

Shirkey said that in her opinion that issue was resolved last year in United States v. Windsor, the 
case in which the U.S. Supreme Court ruled that the federal definition of “marriage” and 
“spouse” included both heterosexual and homosexual unions and partners. 

Roberts, however, said he viewed the recognition of gay marriages in Virginia as the event that 
provides those rights. 



“Now this will permit you to take care of that person who is part of the family,” he said. “Prior to 
this, it would not. 

 “If you’re cohabiting and a person is sick, FMLA doesn’t allow you to take time off to take care 
of that person.” 

Whether Virginia’s recognition of same-sex marriages established or just clarified FMLA rights 
for same-sex couples, Grossman, a human resources generalist at Truck Enterprises, viewed it as 
a positive step. 

“That’s a good thing for those families,” she said. 
 
Challenges Possible? 

Recognizing same-sex marriages clarified certain matters, but Roberts and Shirkey said it also 
created gray areas and isn’t all-encompassing. 

Same-sex spouses, Roberts said, might not be entitled to be insured on couple or family plans if a 
private company self-funds its insurance plan. Federal law regulates such plans. 

He added that he thinks religious organizations are exempt because Title VII of the Civil Rights 
Act of 1964 allows them to discriminate against individuals based on things such as their 
lifestyle. However, taking such a stance would raise a question. 

“Can [a religious organization] employ someone who’s gay,” he said, “but not allow them to 
have health insurance?” 

There’s also a chance that one or more closely held private companies could go to court to be 
exempt from providing family benefits to same-sex spouses because of core religious beliefs. 
This year’s decision in Burwell v. Hobby Lobby, which allowed those types of companies to be 
exempt from having to offer contraception coverage in their health-insurance plans due to 
religious objections, could be the basis for a challenge. 

“What happens if an employer, and I don’t know if any would do this, says, ‘It’s against my 
religious convictions,’ and says, ‘I will not do that because this type of relationship is against my 
religion?’” Roberts asked. “It becomes a case for the courts to decide under Hobby Lobby.” 

The professor said he didn’t think many companies would consider such a challenge because it 
could be a negative from a public-relations standpoint and hurt business. 

“It’s probably not in their best interest as far as the scrutiny that would come with it,’’ Roberts 
said. 

Shirkey agreed, saying it’s “not a trend I’m seeing with the employers I work with.” 
 



State Sets New Policy 
 
Despite the presence of exemptions and prospect of challenges, the recognition of same-sex 
marriage in Virginia has changed the way homosexual couples are viewed in the eyes of the law. 

Shortly following the Supreme Court’s decision, Virginia Gov. Terry McAuliffe said the Old 
Dominion had a new policy on same-sex marriage and would honor them. That opened access 
for benefits for virtually all state employees, including those at JMU, the Harrisonburg area’s 
largest employer. 

Grossman, the president of the local SHRM chapter, said the ruling should provide benefits to 
homosexual employees beyond the insurance and FMLA rights their spouses now have access to. 

“Ithink it absolutely would improve employee morale, which in turn would improve employee 
productivity,” she said. “That’s what happens when families are ensured that they are taken care 
of with insurance and FMLA. 

“I see nothing but positive coming out of this.” 

Shirkey said recognition of same-sex marriages helps employers, too. 
 
“I like the ruling,” she said. “I think it’s given [employers] more of a bright line. 
 
“I’m working with a lot of employers who may be facing challenges from some employees on a 
case-by-case basis. This gives employers a clearer path [to recognize same-sex spouses], I think, 
if that’s the one they want to take.” 
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